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A. INTRODUCTION 

The amicus memorandum of Bergman Draper Ladenburg PLLC 

("Bergman finn") in support of Deggs' petition for review is exactly 

correct in noting that this Court should grant review to resolve an anomaly 

in its case law on the accrual of a cause of action for wrongful death under 

RCW 4.20.010. 

Ignoring recent authority on the accrual of wrongful death claims, 

not to mention the impracticality of compelling wrongful death claimants 

to file wrongful death claims before the personal injury victim is dead and 

a personal representative has been appointed for them, the Court of 

Appeals majority misread two cases decided by departments of this Court 

more than eighty years ago and adopted a rule disfavored in virtually of all 

our sister states. 1 The very fact that the Court of Appeals panel in this 

case split on the accrual of an RCW 4.20.010 wrongful death action in a 

published opinion, an experienced federal district court judge decried the 

position taken by the Court of Appeals majority/ other states reject the 

rule adopted by the Court of Appeals majority, and trial courts are coming 

1 See, e.g., Larcher v. Wanless, 18 Cal.3d 646, 547 P.2d 507 (Cal. 1976); 
Gi/loon v. Humana, Inc., 687 P.2d 80 (Nev. 1984); James v. Phoenix Gen. Hosp., Inc., 
744 P.2d 695 (Ariz. 1987); Carroll v. W.R. Grace & Co., 830 P.2d 1253 (Mont. 1992); 
Castorena v. Gen. Elec., 238 P.3d 209 (Idaho 2010); Riggs v. Georgia Pacific UC, 345 
P.3d 1219 (Utah 2014). See generally, Restatement (Second) of Torts§ 899, cmt. c. 

2 Barabin v. Asten Johnson, Inc., 2014 WL 2938457 (W.D. Wash. 2014). 
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to diametrically different positions on accrual of such claims,3 all indicate 

that this Court should grant review. RAP 13.4(b). 

B. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

(1) There Is a Conflict in the Cases on the Accrual of an RCW 
4.20.010 Wrongful Death Claim- RAP 13.4(h)(l, 2) 

As documented in the Bergman firm memorandum at 8-10, there is 

a conflict in the decisions addressing when a claim under RCW 4.20.010 

accures. The assertion in the asbestos defendants answer to the petition 

for review at 6-15 that no such conflict exists simply defies reality. 4 

It is simply impossible to reconcile this Court's most recent case 

discussing the accrual of a wrongful death claim under RCW 4.20.010, 

Atchison v. Great Western Melting Co., 161 Wn.2d 372, 166 P.3d 662 

(2007)5 in which the Court held that RCW 4.20.010 is a distinct statute 

that is not derivative of the tort victim's personal injuries claim and cases 

3 Bergman firm memo. at 2-3; pet. at 18. 

4 The dissent in this case specifically noted, for example, the direct conflict 
between this Court's ancient departmental decisions and its more recent case authority 
holding that a claim accrues only when a party has the ability to apply to the courts for 
relief. Dissent at 10. 

s Numerous other cases make clear that a claim under RCW 4.20.010 is a 
distinct statutory cause of action that is not derivative of the tort victim's underlying 
personal injury claim. E.g., Dodson v. Continental Can Co., 159 Wash. 589, 595·97, 294 
Pac. 265 {1930); Warner v. McCaughan, 77 Wn.2d 178, 179,460 P.2d 272 (1969). Only 
a personal representative, appointed upon the victim's death, has standing to bring the 
action. Wood v. Dunlop, 83 Wn.2d 719, 723, 521 P.2d 1117 (1974). 
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like Johnson v. Ottomeier, 45 Wn.2d 419,275 P.2d 723 (1954)6 and Gray 

v. Goodson, 61 Wn.2d 319, 378 P.2d 413 (1963) in which this Court held 

that RCW 4.20.010 is remedial in nature and to be liberally construed with 

the ancient departmental decisions in Calhoun v. Washington Veneer Co., 

170 Wash. 152, 15 P.2d 943 (1932) and Grant v. Fisher Flour Mills, 181 

Wash. 576,44 P.2d 193 (1932), upon which the Court of Appeals majority 

relied, that effectively make a claim under RCW 4.20.010 derivative of the 

tort victim's underlying personal injuries claim. 

Moreover, it is precisely because RCW 4.20.010 is a distinct, non-

derivative statutory cause of action that such a claim accrues, for purposes 

of the statute oflimitations, upon the tort victim's death and not when the 

tort victim's underlying personal injuries cause of action accrues. White v. 

Johns Manville Corp., 103 Wn.2d 344, 352-53, 693 P.2d 687 (1985).7 

6 The asbestos defendants cite Johnson in their answer at 1 0 as further support 
of their analysis of Calhoun/Grant. Any language in Johnson regarding Calhoun/Grant 
is dicta, and, in fact, Johnson actually supports Deggs' position here. The Johnson court 
only mentioned Calhoun/Grant in passing because they were irrelevant to its analysis. 
There, a husband murdered his wife and then committed suicide. Under Washington law 
at the time, the wife had no personal injuries claim against her husband because of 
interspousal tort immunity. Although the decedent there could not pursue an underlying 
personal injuries claim at all, this Court held that the wife's estate had a distinct claim 
under RCW 4.20.010 against the husband's estate for wrongful death. The Johnson court 
ignored Grant's central point that the statute of limitations had run on the decedent's 
underlying personal injuries claim so that the RCW 4.20.010 statutory claim was barred, 
and allowed a wrongful death claim to the wife's estate nevertheless. 

7 Accord, Nestelle v. Northern Pac. R. Co., 56 F. 261, 262 (9th Cir. 1893); 
Dodson, 159 Wash. at 592-99, Willis v. Kirkpatrick, 56 Wn. App. 757, 760, 785 P.2d 
834, review denied, 114 Wn.2d 1024 (1990); Nelson v. Schubert, 98 Wn. App. 754, 994 
P .2d 225 (2000); Atchison, 161 Wn.2d at 378-79. 
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The asbestos defendants do not even address this critical point anywhere 

in their answer to Deggs' petition. 

The interpretation of RCW 4.20.010 in this Court's departmental 

decisions in Calhoun and Grant ultimately conflicts with the remedial 

pmpose of the statute as expressed in Johnson and Gray. The Court of 

Appeals in Willis, 56 Wn. App. at 762, decried the notion that claimants 

must pursue a statutory wrongful death claim before the victim dies, and 

before a personal representative is appointed, to avoid a statutory time bar 

as "illogical and unjust." The dissent in the Court of Appeals described 

this as ''topsy turvy land," dissent at 1, and suggested that the 

Calhoun/Grant courts were actually engaged in a statute of repose 

analysis, although the Legislature never intended RCW 4.20.010 to be a 

statute of repose. I d. at 6-7. The asbestos defendants nowhere address 

this anomalous thinking in their answer to the petition for review. 

When the asbestos defendants baldly assert in their answer at 12-

15 that Deggs did not cite any Washington authority that conflicts with 

Calhoun/Grant, that is simply false in light of the foregoing. 

(2) This Court Should Grant Review Because This Case 
Presents an Issue of Significant Public Importance - RAP 
13.4(b)(4) 
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Review is also merited here because this case presents an issue of 

substantial public importance. RAP 13.4(b){4). As noted in the Bergman 

firm memorandum at 12-14, the decision about a wrongful death claim is a 

highly impactful one for the tort victim and the victim's family with 

serious personal repercussions. 

The question of when the statutory claim under RCW 4.20.010 

accrues will arise in each instance in which a tort victim dies as a result of 

a defendant's wrongful conduct. Contrary to the assertion of the asbestos 

defendants in their answer at 15-18 that there is no issue of public 

importance present in this case, 8 this issue will be present in numerous 

Washington cases each year until it is resolved. 

In asserting that no issue of public importance is present here, the 

asbestos defendants extol the virtues of statutes of limitations. Answer at 

16-18. Deggs does not dispute the public policy rationale for such 

statutes. Rather, the issue is when a claim under RCW 4.20.010 accrues. 

For the asbestos defendants to blithely assert that all a tort victim and his 

family need do is to file a personal injuries claim and all will be just fine, 

answer at 17, ignores the fact that a wrongful death claim literally cannot 

8 The asbestos defendants flagrantly misrepresent Washington tort law in 
making this argument when they claim at 15-16 in their answer that any possible claims 
by certain family members for loss of consortium were synonymous with claims by a 
personal representative for wrongful death under RCW 4.20.010. See Pet. at 8. See also, 
Otani ex rel. Shigaki v. Broudy, 151 Wn.2d 750, 92 P.3d 192 (2004) (damages under 
RCW 4.20.010 relate to post-death damages of deceased). 
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be filed until the decedent dies, which may in the case of toxic substances 

like asbestos be long after the accrual of the personal injuries claim. Pet. 

at 2-3; Bergman firm memo. at 5.9 This is the "topsy turvy land" noted by 

the Court of Appeals dissent and is manifestly unfair. Willis, supra. 

It is for this reason that the Restatement, Professor Keaton, the 

Federal Tort Claims Act case law, and virtually all the states in the West 

reject the approach of Calhoun/Grant. Pet. at 14-17. This Court should 

now do so as well. 

Finally, as noted by the Bergman finn memorandum at 10-11, any 

fears about a double recovery by tort victims as expressed by the Court of 

Appeals majority are not real. See also, Dissent at 9-1 0; Pet. at 8. 

C. CONCLUSION 

The split, published decision of the Court of Appeals demonstrates 

the confusion in this Court's precedents on the accrual of statutory 

wrongful death claims. This Court has held that actions under RCW 

4.20.010, a distinct cause of action, accrue only on a decedent's death and 

that such claims are not derivative in any sense of the decedent's actual or 

potential underlying claims. The Court of Appeals majority makes an 

RCW 4.20.010 action derivative of the decedent's underlying personal 

9 This analysis by the asbestos defendants documents the fact they are 
contending, contrary to this Court's decisions, that a wrongful death claim is purely 
derivative of the underlying personal injuries claim of the tort victim. 
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injuries claim- it accrues when the tort victim's personal injuries claim 

accrues, before the victim dies, and before a personal representative can be 

appointed to pursue the RCW 4.20.010 claim. That position is plainly 

illogical and unjust. 

This Court should grant review under RAP 13 .4(b) and reverse the 

Court of Appeals and trial court decisions. Deggs' RCW 4.20.010 claim 

on behalf of Ray Sundberg's Estate is not time-barred. Costs on appeal 

should be rewarded to Deggs. 

DATED this ~tl day ofNovember, 2015. 
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IN THE COURT OF APPEALS OF THE STAl'E OF WASHINGTON 

JUDY R. DEGGS, as personal 
representative for the estate of ROY 
GORDON SUNDBERG, 

Appellant, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

ASBESTOS CORPORATION LIMITED; ) 
ASTENJOHNSON, INC.; CBS } 
CORPORATION (FKA VJACOM INC., FKA ) 
WESTINGHOUSE ELECTRIC ) 
CORPORATION); INGERSOLL~RAND ) 
COMPANY, ) 

Respondents, 

BARTELLS ASBESTOS SEITLEMENT 
TRUST;GASKETCOMPANY;GENERAL 
REFRACTORIES COMPANY; JOHN 
CRANE, INC.; METROPOUTAN LIFE 
INSURANCE COMPANY, and FIRST 
DOE through ONE HUNDREDTH DOE, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) __________________________ ) 

No. 71297~7-1 
(consolidated with 
No. 71550..0..1) 

DMSIONONE 

PUBLISHED OPINION 

FILED: June 22, 2015 

APPELWICK. J.- Deggs, as personal representative for her father's estate, appeals 

the dismissal on summary judgment of her wrongful death action. In 1999 her father 

succesafully sued several defendants for injuries related to asbestos expoeure. In 2012, 

two years after her father passed away, Oeggs filed a wrongful death action against one 
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of the same defendants from the 1998 lawsuit and several new defendants. WrongfUl 

death claims derive from the wrongful act .,d do not accrue absent a valid subsisting 

cause of action rn the decedent at the time of death. Daggs's father had no valid 

subsisting cause of action at the time of his death. We affirm. 

FACTS 

Roy Sundberg was expoaecl to asbestoa while working for various employer1 from 

1942 to 1989. Sundberg was diagnosed with colan cancer and lymphoma on July 24, 

1998, pleural disease on August 31, 1999, and asbestosis on February 21,2000. 

On September 20, 1999, Sundberg filed a lawsuit against about 40 defendants, 

Including Asbestos Corporation Umlted (ACL). Sundberg sought relief in the form of 

general damages, medical and related eXpenses, pain and suffering~ loss of eamlngs, 

loss of wages and future eamlng potential, emotional distress, and cost of the lawsuit. 

On ApriJ 18, 2001, Sundberg's wife, Betty Sundberg, asserted a claim for loss of 

consortium in the amended complaint. 

The 1999 lawsuit was tried to verdict in 2001. The jury awarded $451,900 in 

economic damages, $700,000 in noneconomic damagea, and $380,000 In lou of 

consortium damages. 

In December 2010. Sundberg died of lymphoma. On July 3, 2012, the personal 

representative of Sundberg's estate, his daughter, Judy Deggs, filed a second asbestos

related lawsuit against ACL and several new defendants, Including respondents Ingersoll

Rand Company, AstenJohnson Inc., and CBS Corporation. The complaint a888rted both 

a survival action and a wrongful death action. The 2012 lawsuit alleged liability against 

2 
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the defendants baaed on much of the same asbestos exposure as the 19991awautt. The 

complaint sought the same relief as the 1999 lawault bUt Included funeral expenses. 

On March 12, 2013. respondent AatenJohnson moved for summary judgment 

AatenJohnaon argued that summary judgment was proper, because both the survival 

action and the wrongful death action were barred by the expiration of the statute of 

limitations on Sundberg's underlying claims. The trial court granted AatenJohnson's 

motion for summary judgment The court noted that the statute of limitations had run on 

any of Sundberg's remaining peraonallnjury claims. It thus reasoned that Degga's claima 

were barred, because there was no remaining cauae of action that Sundberg could 1'-.c\'e 

brought against AstenJohnson before he diad. 

In reaching Its ~nerusion, the trial court weighed the competing lnteresta of 

compensating the qualifying survivors and the important policy reasons behind finality 

and statutes of limitation. 11 ultimately reasoned that Sundberg consciously let the statute 

of limitations run out when he did not sue AatenJohnson in his 1999 personal Injury 

lawsuit. It opined that, because there was no ca.e of action that Sundberg could have 

brought against AstenJohnson at the time of his death, there was no cause of action that 

his personal representative could bring because of Sundberg's death. The trial court 1hen 

granted summary judgment through a separate order for the remaining defendants-ACL, 

Ingersoll-Rand Company, and CBS Corporation--because Daggs's claims against them 

were simDarly barred. 

Daggs appeals the summary judgment dismissals of her wrongful death claim, but 

not the survival claim, as to all respondents. 

3 
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DISCUSSION 

This court reviews summary judgment orders de novo. Hadley v. Maxwell. 144 

Wn.2d 308, 310-11, 27 P.3d 600 (2001). Summary judgment Is appropriate only where 

there are no genuine Issues of material fact and the moving party Is entitled to judgment 

as a matter of law. CR 68(c); PtfeJJDn v. Groyes, 111 Wn. App. 306, 310, 44 P.3d 894 

(2002}. When considering the evidence, the court draws 1'888onable Inferences In the 

light moat favorable to the nonmoving party. Schaaf v. Highfield, 127 Wn.2d 17, 21, 896 

P .2d 665 (1995). An appellate court may affirm a trial courfs disposition of a summary 

judgment motion on any bea!s supported by the recortl. oam v. Ho(X Family Hosp., 

144 Wn. App. 483,491, 183 P.3d 283 (2008). 

The statute of limitations for a personal Injury action in Washington Is three years. 

RCW 4.16.080(2). Sundberg passed away. over 11 years after he flied his original 

personal injury complaint without bringing any additional lawsuit& related to his injuries. 

Daggs asserts that Sundberg's actions and inaction during his lifetime-the 1999 lawsuit 

against ACL and his failure to pursue a personal injury action against the remaining 

respondents within the statute of flmftatlons period-cannot affect the viability of her 

wrongful death action. She contends this Is so. becauae the wrongful death action did 

not accrue until Sundberg passed away. 

RCW 4.20.010 is the wrongful death statute: 

When the death of a person Is caused by the wrongful act. neglect or default 
of another his or her persoral representative may maintain an action for 
damages against the person causing the death. 

The lasue here is whether the expiration of the statute of limitations for an 

lndlvldual·s personal Injury claims or a judgment or settlement on those same claims 

4 
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during his lifetime can preempt the accrual of his personal representative's wrongful death 

claim. The wrongful death statute is silent on this issue. 

Deggs does not dispute that Sundberg won a favorable judgment against ACL tn 

1999. Nor does she dispute that the statute of limitations for Sundberg's personal Injury 

claims as to the respondents e:xpirvd prior to Sundberg's death. Because Sundberg 

pursued his personal Injury claims against ACL to judgment. he would have been unable 

to sue ACL again based on the same cause of action during his lifetime. .kt Lovedcfqe 

v. Fred Meyer. Inc.. 125 Wn.2d 759, 763, 887 P.2d 898 (1995) (sfating that res judicata 

prevents UUgants from relltigating claims and !Hues that were litigated, or might have 

been litigated, In a prior action). To the extent there were any remaining cauSOG of action 

Sundberg could have brought against ACL, blc;e any potential personal injury claims 

against AstenJohnson. Ingersoll-Rand, and CBS, they would have been barrad by the 

three year statute of limitations. &!! RCW 4.16.080(2). 

Deggs claims that a cause of action for wrongful death accrued at the time 

Sundberg died, and that H Ia wholly unaffected by the resolution of Sundberg' a underlying 

personal injury claims. However, Deggs's posftlon is lnconalatent with case law. In 

Washington. a decedent's Inaction as to his claims during his lifetime can praempt the 

accrual of a personal repreaeniBtive'a wrongful death cause of action. Sao. e.g .. ~ 

y. Fisher Elounna Mills Co., 181 Wash. 576,581,44 P.2d 193 (1935): C&lhoyo y. Wash. 

Veneer Co., 170 Wash. 152, 160, 15 P.2d 943 (1932). The trial court relied on~ In 

5 
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dismissing Daggs's claims on summary judgment. The respondents on appeal rely 

heavily on C&lboun and Johnson v. Ottomeler. 45 Wn.2d 419, 275 P.2d 723 (1954).1 

In Calhoun, the decedent husband, worked for a manufacturing plant and was 

exposed to harmful fumes from April 1926 to November 1928. 170 Wash. at 153. In 

November 1928 he was diagnosed with blsulphlde poisoning. ~ Calhoun originally 

brought an action In September 1931 claiming that his poisoning was a result of his 

employer's negligence. 1ft at 153-54. Calhoun died on October 17, 1931, while his 

lawsuit was.pendlng • .kL, at 154. Calhoun's Wife, Cora, as executrix of the estate flied an 

amended complaint in December and added a claim for wrongful death. ld. The trial 

court dismissed Cora's complaint. Jsb at 155. On appeal, the court considered whether 

the statute of limitations barred Cora's wrongful death claim. kL. 

A common law cause of action against the employer was precluded by the 

workmen's compensation act, Rem. Comp. stat., § 7673. 170 Wash. at 158-69. The 

court noted that under the Jaws at the time, Calhoun himself would have been able to 

recover under only the factory act, Rem. Comp. Stat § 7659, which provided a cause of 

action with a three year statute of limitations. 170 Wash. at 159. The court then 

determined that, based on calhoun's Injuries and facts as pleaded in the amended 

complaint, any injuries received from violation of the statute culminated and accrued 

1 Calhoun and~ examine the Interaction between the statute of limitations on 
a decedent's claim and a personal representative's wrongful death dalm based on an 
older version of the wrongful death statute. 170 Wash. at 159-80; 181 Wash. at 578, 680. 
Similarly, Johnson examines an older veralon of the wrongful death statute. 45 Wn.2d at 
421. At the time these cases were decided. the wrongful death statute was very eimUar 
to RCW 4.20.01 0. ComD&re REM. COMP. STAT. § 183, at 248,1J!f REM. REV. STAT. § 183, 
db, RCW 4.20.010. Except for the addHion of gender neutral language and a comma In 
2011, RCW 4.20.010 Ia Identical. fill LAws OF 2011, cb. 338, § 89. 

6 
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about the middle of May 1928. 1d.t. Thus, the statute of Imitations on his factory act claim 

expired In May 1931. kL 1!59-80. Because Calhoun did not file his complaint against his 

employer until September 1931, his claims under the factory act were barred by1he three 

year statute of limitations. h;L at 159. 

The court acknowledged that the cause of action for wrongful death had not 

accrued at the time the original complaint was filed.2 .fd: at 180. But, importantly, the 

court stated that Cora would have been entitled to amend the complaint to bring a claim 

for damages for wrongful death under Rem. Comp. Stat. § 183-1 if the action had 

commenced within the statute of limitations period aet by Calhoun's factory act claim. 170 

Wash. at 180. Because both the original and the amended complaint were filed well after 

the expiration of the statute of nmltatlona on Calhoun's underlying factory act claims, 

Cora's wrongful death claim was barred. J!L. 

Calhoun undennlnes Deggs's argument that a personal repreaentaUve'a claims for 

wrongful death cannot be affected by the expiration of the statute of limitations on the 

decedents underlying personal injury claims. This concept was reinforced and clarified 

In 2mm. §§!. 181 Wash. at 581. 

In Grant a wife added a wrongful death claim to her husband's complaint while 

her husband's claim was pending, but after he died. kL. at 578-77. Grant startad working 

as a miller in a flour mill in June 1928. Jst. at 576. He continued working at the mill until 

July 26, 1930, when he stopped working because of illne88. kL at 5n. On August 19, 

2 There Is language In calhoun susceptible of being construed to mean that a 
wrongful death cause of action accrues at the time of injury to the deceased rather than 
at the time of death. 170 Wash. at 160. But, the~ court later clarified that the facts 
of Cefhoun combined with other precedent dictate that Calhoun should not be read that 
way. 181 Wash. at 581-82. 

7 
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1932, he sued his employer alleging that his Rlness was caused from exposure to nltrtc 

acid and chlorine gas fumes while on the job. ~ Aa In Calhoun. Grant based hi& action 

on the factory act. J.5t. at 579. Grant died on August 17, 1933, whDe his action was 

pending. ld. at 577. Granfs wit&, Dorothy, waa substituted as plaintiff In GranfslawauH. 

ld. Subsequently, Dorothy filed an amended complaint for both a survival action and a 

wrongful death action under Rem. Rev. Stat. § 183. kL. 

After making the determination that Grant brought his action for personal injuries 

within the time prescribed by the three year statute of limitations, the court discussed the 

Interaction between the accrual of a wrongful death action and Granfs claims: 

The action for wrongful death, under Rem. Rev. Stat.§ 183 [P. C.§ 
8259], Ia a distinct and separate action from the survival action, under ,kL § 
194 [P. C. § 8275]. In accord with the great weight of authority, this court 
has held that the action accrues at the time of death, and that the statute of 
limitations then begins to run. 

Ibe rule. hgwevar, Is subJect to a well recognized limitation. namely. 
at the time 2! death there must be a subsisting gause of action In the 
deceased. Under this limitation, it has been held that the action for wrongful 
death is extinguished by an effective release executed by the deceased in 
his lifetime, by a judgment In his favor rendered during hit rlfetime; by the 
failure of the deceased to bring an action for injuries within the period of 
llmHation. 

JsL at 580-81 (emphasis added) (alterations In original) (some citations omitted}. The 

.G.r.ID.I court then placed Calhoun in the category of caaes in which a failure of the 

deceased to bring an action within the s1atute of limitations period extinguishes a cause 

of action for wrongful death. ~ at 581. In summarizing the dacision In calhoun. the 
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Sklnt court said, •obviously, at the tine of [Calhoun's] death there was no valid action 

subsisting in his favor, because the statute of limitation• had run against it."' ~at 582. 

In allowing Dorothy to maintain a wrongful death action, the gam court 

distinguished the result in Calboyn. JsL It reasoned that beoause Grant brought his action 

for personal Injuries within the time prescribed by the statute d limitations, even though 

he died more than three years after his cause of action aoorued, he left a valid subsisting 

cause of action against hla employer. !d.:. It concluded that under the ciroumstancea

Grant did not release his claims against his employer during his lifetime and Dorothy 

brought her wrongful death action from within three years from Grant's death-there was 

no question that Dorothy's wrongful death action could be maintained. 1st. In eo doing, 

the irlot court explicitly stated that a decedents Inaction or action during his lifetime 

could preempt future wrongful death claims. §II il.. at 581. 

Deggs attempts to distinguish ~ and its reliance on Calhoun, by focusing on 

the fact that it Is "In the context of a workmen's compensation cfatm• and a long-since 

repealed statute. The Calbgyn court property noted that a common law cause of action 

against the employer was precluded by the workmen's compensation act. Rem. Comp! 

Stat:, § 7873. Cal!lPun, 170 Wash. at 158.t>9. But. that detennlnatlon was not dispositive 

of~. because the factory act provided a baal1 for Grant's underlying substantive tort 

s The .G1Jm1 court said that Calhgyo feft squarely within a U.S. Supreme Courfa 
decision, flynn y. New YorJc. N.H. & H.B. Co, 283 U.S. 53, 51 S. Ct 357. 75 L. Ed. 837 
(1931). 181 Wash. at 682. In Flynn, the decedent husband suffered an injury at work on 
December 4, 1923, and It caused his death on September 1, 1928. .lfL. at 55. The court 
opined that because the statute of limltat1ons for Rynn's claim was two years, that it was 
obviously barred. ld. at 58. The employer argued that the widow's clalma were distinct. 
Jd.,. But, the court ultimately concluded that although her cause of action waa not strictly 
representative of Flynn's claims, It was derivative and dependent upon the continuance 
of a right In the Injured employee at the lime of his death. Jd,. 
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claim. 181 Wash. at 579. And, like in C11b9un. the substantive provisions of the factory 

act itself did not preclude a wrongful death claim and had no bearing on the !kiD1 court's 

decision. 1st:. at 580. The statute of limitations applicable to Granfa factory act claim was 

dispositive. J£. at 579-80. 

Johnson v. Ottomeler, a more recent Washington Supreme Court decision, 

involves a limitation on a wrongfur death claim In the contaxt of a disability to bringing suit, 

rather than a limitation based on the decedenfs actions or lnacUon during his lifetime. 45 

Wn.2d at 421. Oeggs argues that case stands for the proposition that a personal 

representative's wrongful death claim can accrue and persist even without a viable 

underlying claim in the decedent at the time of death. 

In Johnson. a husband, murdered his wife, Anna, and then committed suicide. 45 

Wn.2d at 420. The issue was whether the wife's personal representative could bring a 

wrongful death action against the husband's estate for the benefit of their remaining 

children. !d.:. But. at the time, the law ptlNented a wife from s~ng her husband for a tort 

cornmfUed against her. Jd, at 424. The Johnaon court held that Anna's inability to sue 

wa1 a disability penaonal to her. kL It concfuded that once she died, the disability was 

lifted and the underlying cause of action for wrongful deeth waa no longer barred. .kL 

The Johnson court explfcltly distinguished itself from Calhoun end ~- SM. 1st. 

at 422 .. 23. The court cited to those cases and said that there a~ sftuatfons fn which, after 

receiving the injuries which later resulted In death. the decedent pul'8ued a course of 

conduct which makes It Inequitable to recognize a cause of action for wrongful death. kL. 

Then, it framed the question before It as a different question, about whether a personal 

disability in the decedent could be a defense to wrongful death. .ld:, at 423. 

10 
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Contrary to Deggs's assertion, Johnson does not stand for the broad proposition 

that a wrongful death cause of action can peraist notwithstanding the lack of a viable 

underlying claim In 1he decedent at the time of death. In Johnson, it was not that Anna's 

claims against her husband were extinguished prior to death by judgment, settlement, 

waiver, statute of limitations, or other bar. ,!Jl Instead, a disability personal to her would 

have prevented her from bringing suit on the claims during her lifetime. ld. That diaabUity 

was removed at the moment of Anna's death and did not transfer to her per80nal 

representative. bt at 424. Thus, she left a viable subsisting cause of action and the 

cauae of action for wrongful death became available to her personal representative. §II 

id. Here, unlike in Johnson, Oeggs's claims were not affected by a personal disability. 

Rather, they were completely extinguished by the expiration of the statute of limitations 

on the underlying tortious conduct or by Sundberg's previous lawauit. They had no 

chance of revival upon Sundberg's death. 

Oeggs argues that notwithstanding the rule established In~ and Calhoun and 

reiterated in Johnson. a decedenfa actions or inacUon during his lifetime ahould have no 

impact on a wrongful death claim. She contends thla 11 so, because unlike a survival 

action, a wrongful death cause of action Is a new and distinct action solely for the benefit 

of a decedenfe heirs. Daggs claims that because Washington courts have repeatedly 

held that the wrongful death statute creates a new cause of action, the cause of action 

could not be derlva11ve of the decedenfs ability to sue, but Ia Instead derivative of the 

inJury to the claimant-here, death. Consequently, she contends that case laW 

interpreting a wrongful death action as derivative is Inapposite. 
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Deggs is conect that a wrongful death adion and a survival action are distinct 

causes of acUon . .§!!eats of Otani y. Broudy, 151 Wn.2d 750, 755, 762, 92 P.3d 192 

(2004). The survival statutes" do not create new causes of action for statutorily named 

beneficiaries, but Instead preserve the decedenfs causes of action for injuries suffered 

prior to death. J!L. at 755, 762. By contrast, the wrongful death atatute governs postdeath 

damages and allowe the pet80nal representative of the decedent to sue on behalf of 

statutory beneficiaries for their own losses, not the decedent's losses. J.sL at 755. But. 

the different nature of the cauaea of action does not mean that a wrongful death cause of 

action cannot be derivative in any sense of the wold. In JQbna.on the court highlighted 

that a wrongful death action is •cJertvatlve·: 

Not having as its basis a survival statute, the action for wrongful 
death Is derivative only in the sense that It derives from the wrongful act 
causing the dea1h, rather than from the person of the deceased. 

45 Wn.2d at 423-24. This fs consistent with the results m Calhoun (no wrongful death 

claim available when the decedent had no eubaisting claim at death) and Grant (a 

wrongful death claim property brought where there was a valid subsisting claim in the 

decedent at death). 170 Wash. at 160; 181 Wash. at 582. The fact that the suNival 

action and wrongful death action are distinct actions does not disconnect 'M'Ongful death 

actions from the underlying wrpngfulact against the decedent. It Is that wrongful act from 

which the wrongful death claims spring. It is that wrongful act for Which thera must be a 

4 There are two survival states In Washlngton-RCW 4.20.046, the general 
survival statute, and RCW 4.20.060, the special survival statute. QmnL 151 Wn.2d at 
755-56. RCW 4.20.046 preserves an causes of action that a decedent could have brought 
if he or she survived. ~ Alternatively, the special survival statute, RCW 4.20.060, ls 
ltmited to personal Injury causes of action that result In death. UL. at 756. 
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va.Jid subsisting claim In the decedent at death In order for the statutory benefiCfalies' 

wrongful death claims to accrue. 

Next, Daggs argues that the case law in Washington Ia outdated. She advocates 

we abandon the holdings In Calhoun and ~ Deggs alternatively argues that the 

question before us Ia currently an open question In Washington and urges us to consider 

and adop1 the law In other atatea. 

Deggs references a recent federal remand order which describes C8lh9un, Gram. 

and Johnson as outdated5 and which reltes on White v. Johni=Mantville Com .. 103 Wn.2d 

344,347,693 P.2d 887 (1985) to conclude that the issue before us lien •open question• 

in Washington State. §II Barabln v. As1enJohnton. Inc .. 2014 WL 2938457, at~ rt'/.D. 

Wash.) (court order). Specifically, the WbHI court slated: 

[W]e note we are not faced with, nor do we decide, a case In which the 
deceased Ia alleged by the defendant to have known the cause of the 
diseaae which subsequently caused his death. In that case there Is a 
question as to whether the wrongful death action of the deceased's 
representative •accrued• at the time of the decedent's death, when the 
decedent first discovered or should have discovered the Injury, or when the 
claimant first discovered or should have discovered the cause of death. 

103 Wn.2d at 347. The i88ue in Wb.b was whether the wrongfUl death cause of action 

accrued at the time of death or If it accrued later-at the time the decedent's wife 

5 In Qarabln v. AstenJohnson. Inc .. 2014 WL 2938467 rN.D. Wash.) (court order), 
the court granted a motion to remand In the Western District of Washington. It evaluated 
the Issue under the standard for fraudulent joinder- atandard more favorable to Deggs's 
position In this case. J.d.. at *2. Consequently, the defendant asbestos companies In 
Barabln had to cany their heavy burden of proving under Washington law that a decedent 
wife's wrongful death complaint obviously failed to state a claim. JsL at "1. The remand 
order concluded that a Washington court addressing the Issue before us could ftnd that a 
wrongful death claim is not barred merely because the statute of limitations on the 
decedent's underlying claim explras prior to the decedenfs death. kL at *3-*4. But. this 
is the very proposition our caeelaw has rejected. 
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discovered or should have discovered the cause of death • .1st. at 345. The court uHimately 

rejected the assertion that. as a matter of law, 1ha date of the deoedetirs death mal1ca 1he 

time at which a wrongful death action accrues. ld. at 362. Jnstead, it held a wrongful 

death action accrues at the time the decedent's personal represematlve discovered, or 

should have di&oovered, the cause of action. J.sL at 362-53. 

But, whether the wrongful death cause of action accrues at death or upon 

discovery of causation is not at lasue In this case. Here, under Calhoun and .G.mt!!, the 

accrual of the wrongful death action was preempted either by the earlier judgment against 

ACL or the expiration of the statute of limitations on Sundberg's underlying claims against 

the rest of the respondents. 

Oeggs also points out that other states have reached the opposite conduslon from 

our Supreme Court fn Calhoun and~. She cftea to Castorena y. Gen. Elec .. 149 

Idaho 609, 620, 238 P.3d 209 (2010) (holding that the fact the statute of limitations had 

run against decedent's peiSOnal injury clafm did not bar a wrongful death suit), Mummert 

y. Allz.ad!h, -435 Md. 207, 210. n A.3d 10-49 (2013) (concluding that a statute of 

limitations defenae against a decedenf& claim does not bar a subsequent wrongful death 

action), and Rlagt v. Qeorgia-paclfjc LLC, 2015 WL 404817, at *3, *5 (Utah 2015) (finding 

that a wrongful death action for asbestos-related death is a separate, nonderivatlve claim 

and it Is not barred by prtor personal Injury actions for the same asbeatoe-related Jnjuries). 

Degga's reliance on authority from other states Ia unaurpriaing, because her 

argument Is not new. In fad, courts have been sharpry divided on this Issue for many 

years . .§!§ 3 STuART M. SPEISER&JAMES E. ROOKS, JR., RECOVERY FOR WRONGFUL DEATH 

§ 15:1-4, at 55 (4th ec:t. 2005). There have been very few appellate court decisions since 
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the middle of the Twentieth Century. JQ, And, those decisions treat cues dealing wHh 

this issue differently depending upon whether the decedent settled his case or brought it 

to judgment or if he allowed the statute of limitations to expire during his llellme. !ml 

DAN B. DOBBS, ROBERT E. KEETON & DAVID G. ONEN, PRossER AND KEEToN ON TORTS § 

127, at 957 (5th ed. 1984) 

Some courts have held that no rtght of action remains for wrongful death 

beneficiaries if the decedent compromises his clafm with the wrongdoer or executes a 

release for valuable consfderatlon. RECOVERY FOR WRONGFUL DEATH§ 15:14, at 55. 

Other courts have held that a release by a decedent during his life will not bar a later 

action for wrongful death. .1st:. at 58-57. The minority of courts have reasoned that 

because the cause of action for wrongful death does not arise until a decedent's death, It 

should be unaffected by •cts of the Injured person during his nfetime. kL. The logic of 

this minority position waa highlighted in an early South Dakota case, Ron y. Richards, 

358.0.201,151 N.W.1001,1006(1915). Th&.Bgwtcourtopined: 

We must confess our Inability to grasp the logic of any courae of so 
called reasoning through which the conclusion Is drawn that the husband, 
simply because he may live to suffer from a physical Injury and thus bec:ome 
vested with a catM of action for the violation of his own personal right, has 
an Implied power to release a cause of actJOI'l:o-<)ne vvhlch has not then 
accrued; one which may never accrue; one which from it8 very nature 
cannot accrue until hie death; and one which, If It ever doea accrue, wJ11 
accrue In favor of hi& wife and be based solely upon a violation of a right 
vested solely in his wife. 

Aa a practical consideration, however, a settlement made with the decedent during 

his lifetime will take into account not only his diminished eaming capacity while he does 

live, but also a decrease In his life expectancy and his eamlngs he would have made If 
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he had lived. RecovERY FOR WRoNGFUL DEATH§ 15:14, at 59. In other WOrdS, the 

settlement effectuated by a decedent during his lifetime may have been an estimate and 

determination of all the damages expected to follow from the initial wrong. Jd, The same 

is true of Judgments. Depending on the precise allocation of the setllement or judgment. 

allowing a subsequent wrongful death claim may pose a risk of double recovery. 

But, this danger of double recovery I& not at Issue in sftuations In which the 

decedent allowed the statute of limftatlons on his underlying claim to expJre during his 

lifetime. PROSSER AND KEETON ON TORTS§ 127, at 957. In fact. In thase situations, many 

courts have held that the statute runs against the wrongful death action on!y from the date 

of death, even though at that time the decedenfs own ac:tion would have been barred 

while he was living. JsL. 

Although the case law in Washington Is Indeed old, the Washington Supreme 

Court previously chose between these possible outcomes when it decided Calhoun and 

~In the 1930s.e It Chose finality of setUements and judgments and preclusion of stale 

claims and potential double recovery. The legislature has not seen fit to correct this 

Interpretation of the wrongful death statute. We see no reason to advocate for a change 

In Washington law. 

Applying ~~ Degga•s claims against respondents fall as a matter of law. 

Sundberg had no valid cause of action against respondents at the time of his death, 

11 While Calhoun. gmml and the majority of Oegga's claims Involve preemption 
because of the expiration of the statute of limitations on the decedenfs underlying claims 
Instead of an earlier Judgment or settlement, It is clear that, In Washington, this distinction 
is Immaterial. Jilt Gnm,t. 181 Wash. at 581 (concluding that a cause of action for wrongful 
death Is extJngulshed by an effective release executed by the deceased rn his lifetfme, by 
a judgment In his favor rendered during hia lifetime, or by the failure of the deceased to 
bring an action for lnjurtea within the period of limitation). 
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because there waa either a judgment rendered in his favor or because he failed to brtng 

an action for Injuries within the statute of limitations period during his lifetime. Case law 

In Washington does not support Degga'e argument that would ravlve a wrongful death 

action when an Individual die& no matter what was or was not already litigated durtng hiS 

lifetime. Moreover, Deggs's position Is at odds with considerations of finality of judgments 

and preservation of evidence that are particularly relevant In this context. 

The trlaJ court did not err in granting respondents' motions for summary judgmenl 

We affirm. 

WE CONCUR: 
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{)eggs v. Asbeitos Com .. No. 71297-7-l CConsolidata~ 
with No. 71550-Q..j) 

DwYER, J. (dissenting). Relying on Calhoun v. Washington Veneer Co .. 

170 Wash. 152, 15 P.2d 943 (1932), and Grant v. Flaber Rouriog Mills eo .. 181 

Wash. 576,44 P.2d 193 (1935), the majority concludes that "the acorual of the 

wrongful death action was preempted eHher by the earlier judgment against ACL 

or the expiration of the statute of limitations on Sundberg's underlying claims 

against the rest of the respondents. • Majority at 14. Because I believe that these 

cases have since been overtaken by more recent Supreme Court decisions, and 

because the majority's reliance upon Calhoun and 2r1nt both perpetuates the 

fiction that a wrongful death claim may expire before the decedent does and 

preserves the -ropsy-turvy land• where such illogic exists, 1 I dissent. 

"In Washington, wrongful death actions are strictly creatures of statute. • 

Atchison y. GreatW. Malting Co .. 161 Wn.2d 372,376, 168 P.3d 662 (2007). 

Unlike Washington's survival statutes, which simply preserve existing causee of 

action a person could have maintained had death not occurred, U'te wrongful 

1 Except In toply-tuNJ lind, you can't die beba you are conceived, or be 
divorced before ewr you marry, or harveat a crop never planted. or bum down a 
house never built. or miSt a train running on a nDIHtXIstant l'llllroad. For 
substantially llmllar rwto~IS, It ha always heretofore been accepted, 18 a 10ft of 
legal •axiom, • that a et8tule of Umltallona doee not begin to Nn agalnat a C8I.IM of 
actiOn before that cauee of action exilta, I.e., before a jUdicial remedy Is available 
to the plaintiff. For a llmltlltlonlltatute, by 1111 inherant nature, bars a OIU&e of 
action 101e1y becaU8e tult waa not brought to 8888rt It during a pertod when the 
tult. If begun In that period, could have been IUCQBIIIUIIy matnt&Nd; the 
plaintiff, In such a caee, loses for the 1018 .....,., that he delayed-beyond ltle 
time fixed by the atatute-cornmenclng hie suit which, but for the delay, he would 
have won. 

Dinc;twy. Millin Firearms Co. 198 F.2d 821,823 (2d Clr.1962) (Frank, J., dluanting) {footnotes 
omiCEd). 
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death statute creates a new and original cause of action following the decedent's 

death. Warnerv. McCaughan, 77 Wn.2d 178, 179,460 P.2d 272 (1969); HI 

!l1q Woodall v..Ayalon Care ctr.-Fed. Way. LLC. 155 Wn. App. 919, 930-31, 231 

P.3d 1252 (2010); Wills v. Kirkpatrick. 56 Wn. App. 757, 759, 785 P.2d 834 

(1990). The right to the benefit of this new and original action. however, does not 

belong to the decedent's estate. Macielczak v. Bar18D, 187 Wash. 113, 126, 60 

P.2d 31 (1936). Instead, the right is given to certain of the decedent's relatfvea, 

as a means of compensating them for injuries to their own pecuniary Interests, 

suffered as a consequence of the wrongful death. Gray v. Goodson. 61 Wn.2d 

319, 326-27, 378 P.2d 413 (1963); Johnson v. Qttomeier. 45 Wn.2d 419, 423, 

275 p .2d 723 (1954). 

Although the right belongs to the decedent's relatives, only a personal 

representative of the decedent may exercise the right on their behalf, which 18 to 

say that only the decedenfs personal representative has standing to bring a 

wrongful death action. AtchisoQ. 161 Wn.2d at 378; Huntington v. Samaritan 

HOlD .. 101 Wn.2d 466.489, 680 P.2d 58 (1984); W09d v. Dunlop. 83 Wn.2d 

719, 724,521 P.2d 11n (1974); ~. 61 Wn.2d at 326-27; Maclejqrak,187 

Wash. at 126; podiQn v. Confl Can Co., 159 Wash. 589, 593. 294 P. 265 

(1930). Yet, even a personal representative lacklstanding to bring a wrongful 

death action prior to the death of the decedent. This Is so because a wrongful 

death cause of action cannot accrue before the decedent has died. Atcblaon~ 

161 Wn.2d at 379; Dodeon, 159 Wash. at 593; ~ Wbite v. Johns-Manville Com .. 

103 Wn.2d 344,352-63,693 P.2d 687 (1985) (holding that •a wrongful death 
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action 'accrues' at the time the decadenfs personal representative discovered, or 

should have discovered. the cause of action").2 Once a wrongful death action 

does accrue. the decedenfa personal representative must commence the action 

within the three-year limitation period set forth In RCW 4.16.080(2). Atchi!Qn. 

161 Wn.2d at 3n. 
Thus. a a general rule, a wrongful death action may be prosecuted after 

the action accrues but muat be commenced before lhe applicable limitation 

period expires. However. In 1935, our Supreme Court noted the existence of a 

•limitation• on this rufe: -namely, at the time of death there must be a aubsi8t.ing 

cause of action in the deceased.• ~rant 181 Wah. at 581. \Aihere the 

deceased, whether by action (prevailing on a personal injury claim, for instance) 

or Inaction (failing to bring a pemonal Injury claim within the statutory limitation 

period) during his or her lifetime, •pursued a course of conduct which makes it 

inequitable to reoognlze a cause of action for wrongful death, • the •tfmitation• was 

said to apply. Johnson, 45 Wn.2d at 422-23 (cH:Ing Grant. 181 Wash. 576, and 

Calhoun, 170 Wash. 152). As announced. the source of this •limitation• was 

•[t]he wrongful death statute itself and generally recognized equitable principles. II 

Johnson, 45 Wn.2d at 423. 

Whereas the Supreme Court located the source «the •fimltatlon• in the 

wrongful death statute and in equitable principles, the majority opinion herein 

concedes that •[t]he wrongful death atatute i8 silenr on the question of -whether 

1 Nor, of coune, can there be a personal represenlattva of a decedent's eet111e prior to 
the deCedent actually bothering to die. 
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the expiration of the statute of limitations for an Individual's peraonal inJury claims 

or a judgment or settlement on those same claims during his lifetime can 

preempt the accrual of his personal representative's wrongful death claim. • 

Majority at 4-5. This concession highlights the uncertainty of the legitimacy of the 

•Imitation• set forth In Calhoun and ~ and begs this question: Is there 

evidence elsewhere In the revised code of the legislature's intent to bar wrongful 

death actions, under certain circumstances, before they acaue? 

Admittedly, there is evidence of the legislature's Intent to subject wrongful 

death adions to a statute of limitation. Atchison, 161 Wn.2d at 377. §II 

aenerallv Wi!JI, 56 Wn. App. at 759-80 (explaining that, although the wrongful 

death statute does not contain an express statute of limitation, the three-year 

limitation period contained in RCW 4.16.080(2) •has been applied to wrongful 

death claims because such claims qualify as 'any other injury to the person or 

rights of another not hereinafter enumerated'• (rootnote omitted) (quoting 

Dodson. 159 Wash. at 591-92)). However, as our Supreme Court has explained 

in a series of recent decisions, statutes of limitation do not begin to run until a 

party has the right to apply to a court for relief-that 18, once a claim accrues. 

Wash· State Major League aaaeball Sfadlum Pub. FacJI!tiea Pitt. v. Hublr. Hunt 

& Nicboll:KiewltConstr. Co .. 178 Wn.2d 502, 511.296 P.3d 821 (2013) 

{hereinafter M.LI); Q1mbridge Townhomaa. LLC y. pac. §tar Rooflna. Inc .. 166 

Wn.2d 475. 484-85, 209 P.3d 883 (2009); 1000 Vim!nla Ltd. P'sbiD y, Yerteca 

Com .• 158 Wn.2d 668.575, 146 P.3d 423 (2006). 
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Of course, a wrongful death action cannot accrue before death. As a 

result, a personal representative lack& standing to bring such an action prior to 

the death of the decedent ft follows, then, that the time period preceding the 

death of the decedent should not be counted against the decedent's personal 

representative in considering obaelV8nc& of the three-year statutory limitation 

period. S. Seamansy. Walgren. 82 Wn.2d 771,775,514 P.2d 166 (1973) 

\When a person Ia prevented from exercising hla legal remedy by some positive 

rule of law, the time during which he 18 prevented from bringing suit fa not to be 

counted against him in determining whether the statute of limitations has barred 

his right even though the statute makes no specific exception in his favor in such 

cases.") In view of this, it may be reasoned that. in the event that the •JimJtation• 

set forth in Calhpun and ~was, in fact, founded on a statute of llmita6on, 

Calhoun and .Qoml are Inconsistent with more recent Supreme Court decisions, 

which have made clear that statutes of Hmrtatlon cannot be applied so as to bar 

claims that have not yet accrued. 3 

These more recent decisions have, in the course of clarifying the manner 

in whfch statutas of limitation function, mcplained that, although statutes of 

"These recent Supname Court decisions are In accord Wllh the view taken by the 
Relt8tement 

A cause of action for clee1h Is compll* when death oocure. Under moat 
wrongful deeth atatutea, the ceuee of letion lie new and Independent ana, 
accndng to the raprasentatiVe or to surviving Nlatlves of the decedent only upon 
hll deeth; and alnce the caw;e of acllon doel not come lniD exllllance until the 
death, It II not bamld by prior llpae of lime. even thOugh the decedent's own 
cause of acllon for the Injuries reaulting In death would be barred. In eome 
jurisdictions, however, the wrongful deeth Ida take the form of atatutes providing 
for the survival of the decadents own cause of action, In which case the statute 
of llmftatlone naceaarily rul18 from the time of his orfglnallnJury. 

REsTATEMOO(SEcoNl)OFTORTB § 899(c) at442 (1879). 
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limitation cannot terminate the right to file a claim prior to its accrual, statutes of 

repose can. MLB, 176 Wn.2d at 511; accord Cambridae Town homes, 186 

Wn.2d at 484; 1000 Virginia. 158 Wn.2d at 575. '"A statute of repose tenninatea 

a right of action after a specified time, even If the injury has not yet occurred ... 

1000 Vimlnla. 158 Wn.2d at 574-75 (quoting Rice v. Pow Chern. QQ.. 124 Wn.2d 

205, 211-12, 876 P.2d 1213 (1994)). In other words, a statute of repose 

"provides a time period In which the cause of action must &OCIU8. • Donovan y. 

frybl, 36 Wn. App. 324, 327, 674 P.2d 204 (1983). Thus, when a cause of 

action Ia made subject to both a statute of repose and a statute of limitation, such 

an action will be barred if it either does not accrue within the repose period or, 

after it accrues within the repose period, is not commenced within the limitation 

period. 1000 Virainia, 158 Wn.2d at 575. 

It is apparent from these recent Supreme Court decisions that the 

·nmitation· discussed in corhoun and ~was in the nature of a statute of 

repose, rather than a statute of Umitation. The time period within which a 

wrongful death action must accrue, by virtue of this "limitation," Is either the 

lifetime of the Injured peraon or the statutory limitation period Imposed upon the 

tort claims of the Injured person. If the action does not accrue wlthfn either 

period, then It may not be maintained. §B Jobnaon, 45 Wn.2d 419; ~ 181 

Wash. 576; Cllboun. 170Waah.152. 

Although the legislature could, in all likelihood, have made wrongful death 

actions subject to a statutory period of repose, there is no indication In the 

wrongful death statute that ft has ever chosen to do so. g., Wills, 56 Wn. App. at 
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783 \While the Legislature may have the power to enact such a limitation period 

barring wrongful death claims even before they accrue. it Is obvious to us that the 

Legislature did not do ao here. 1 Furthermore. unlike the statute of limitatlon

codffied in chapter 4.16 RCW-that has been applied to wrongful death actions, • 

there Is no sweeping statute of repoae that could be fairly construed to 

encompass wrongful death actions. 

In the event that the decisions In Calhoun and ~were actually based 

on a atatute of limitation analysis, those decisions have not withstood the 

Supreme Court's more recent decisions clarifying the manner in which statutes of 

limitation function. On the other hand, in the event that calhoun and Grant were 

actually premised upon a statute of repose analysis, they were baaed on a 

misperoaption and are unsupported by an appropriate legislative enactment. I 

would decide the dispute before this QOUrt on the basis of our Supreme Court's 

most recent pronouncements. 

In faimes&, the~ "limitation• was also purportedly founded 

upon •generally recognized equitable prtnelpJes." Johnson. 45 Wn.2d at 423. 

Notably, though, these equitable principles were not etucidated in Calhgyn, 

~ Johnson. or In any other declelon. While the equitable defense of laches 

Is comparable to a statute of limitation, equity hae no counterpart to a statute of 

repose. Moreover, ae with statutes of limitation, the equitable defense of laches 

presupposes the existence of an accrued cause of adion. §a Newport Yacbt 

4 RC\Y 4.18.080 \('he fdlowtng actions ataU be commeuc:ed within three year& ••• (2) 
An action ••• for any olher Injury to the peraon or rtghta or another not hereinafter enLmenated. 1· 

·1-
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Basin Ast'n o{ Condo. Qwnem of SUD[Irne Nw •• Inc .. 188 Wn. App. 58, n I 2n 
P.3d 18 (2012) \'To constitute laches there must not only be a delay in the 

assertion of a claim but also some change of condition must have occunad which 

would make It i1equltable to enforce tt.'• (quoting Wlfdrip v. Olympia Oyster Co., 

40 Wn.2d 469, 4n, 244 P.2d 273 (1952))). It follows, therefore, that, in the 

absence of a statute of repose, neither a statute of limitation nor the equitable 

principle of laches may be applied to bar a wrongful death action before It has 

accrued. 

II 

In a.recent Instructive decision, the Utah Supreme Court considered 

whether a wrongful death cause of action was foreclosed by virtue of the 

decedent prevailing in a related personal injury action during her lifeline. BB 

v. Ga.-Pac. LLC. 2015 UT 17,, 8, 345 P.3d 1219. The Rim court was asked to 

interpret Utah's wrongful death statute, which Ia nearly identical to washington's 

wrongful death statute.6 The statute's language, the court opined, 

'\lnamblguoualy, and without caveat. grants a person's heirs the right to 'maintain 

an action for damages' if they allege that the decedent's death was caused by 

'the wrongful act or neglect of another ... Bllm!, 2015 UT 17, 1J 11 (quoting Utah 

Code§ 788-3-108(1)). 'When faced with such 'clear and unequivocar 

language,• the court continued, •there is no further need for analysis." .BJasm. 

1 Cpmpare Ulllh Code § 788-3-1 08(1) (•lWJhen me daldh of a peraon Is caused by the 
wrongful aGt or neglect of anoller, his heirs, or his personal,.prea•ntatlves for the benefit of hll 
heirs, may maJntaln an actiOn for clamagM -aatnst the person caualng the deall .... 1. d. 
RCW 44.20.010 ("When the daalh of a per11011ls caused by the wnqful act. negllcl. or defaul of 
another hia or her personal repreeentattve may maintain an action for damages agalnlt the 
person causing the death. j. 
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2015 UT 17,1J 11 (footnote ornftted) {quoting BrinkeJboffy. Eomyth, 779 P.2d 

685, 686 (Utah 1989)). Thus, the court concluded, We find nothing in the atatute 

to auggest that the cause of action Is tied to the decedenfs underlying personal 

Injury claim. • Bkll!. 2015 UT 17 ,'IJ 11. 

The lead opinion disml8888 this decision, 88 well 8S others, by explaining 

that. in Calboyn and -'ir.JD1, our Supreme Court •chose finality of settlements and 

judgments and precJullon of stale claims and potential double recovery.• 

Majority at 16. Although the majority describe$ this as an •interpretation of the 

wrongful death statute.• it seems better characterized as a choice between policy 

preferences. This Is slgnlftcant because, while the majority Is correct In noting 

that the legislature •has not seen fir to overrule ~lhoun and Grant our Supreme 

Court hat directed that •[t)he fonnulation of a new policy with regard to [a 

wrongful death] cause of action Is the responsibility of the Legislature, not a task 

for this court. • HuntiDRl'On. 101 Wn.2d at 470. The point here Is that the .Biml! 

decision, and others Hke it, should not be disregarded on the ground that our 

Supreme Court has already expressed a policy preference. Billlshould, 

Instead, be considered as persuasive authority because the decision requlrvd 

interpretation of a statutory provision. the language of which Is nearly Identical to 

RCW 4.20.010. 

Nevertheless, because the maJority raises the specter of double recovery, 

I wish to note that I do not think H necesaary to resort to the unforgMng approach 
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of barring a claim In order to addl988 this Issue. e Notably, In ~ Itself, the 

court sHowed both a survival action and a wrongful death action to go forward 

simultaneously. notwithstanding the apparent rfsk of double recovery. 

Presumably, the court was satisfied that this risk could be adequately addressed 

by the trial court, whether by carefully instructing the jury or otherwise. 1 see no 

Impediment to this being aimHarfy accomplished in successive actions. 

Ill 

In h end, it is the lncanafstency between, on the one hand, Calhoun and 

~. and, on the other, decisions such as 1000 Vit;inla and ,MLB. which, In my 

view, requires departure from the ancient set of cases. Calhoun and ~fail to 

honor the distinction between statutes of limitation and statutes of repose and, as 

a result. are Inconsistent wHh more recent Supreme Court pronouncements. 

While I would decide this matter on the basis of these more racent decisions, I 

readily admit that only our Supreme Court can definftlvely declare whether 

Cllboun and Grant have, Indeed, been overtaken. 

I would hold that the plaintiff hae a cause of action. Accordingly, I would 

reverse. 

• As • pracdctll malt8r, I betleve ltlat the cure for double I1ICOV8ry, • ldenllfied by the 
majority, may be more harmful than lhe dlaeaee a belief that finda support In DMtlon lWo'a 
Wlb declaion. In Will.. the court condemned "the situation whera [a wrongful death] claim could 
be barred evan before death triggers accrual of the right to bring the action• a being •Illogical and 
unjutt.• 68 WA. App. at 782: --Eaat '!; I:SfMewjck Pyb. Hoap. D)lt.. No. 31609-e-llt, elip 
op. at 10 (Wash. Ct. App. June 2, 2015) (examlnlngMJI). 
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